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आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 
 

The captioned appeals have been preferred by the assessee against 

the separate orders of the Commissioner of Income Tax (A)-3, Ludhiana 

dated 29.3.2018 and 30.3.2018 [hereinafter referred to as ‘CIT(A)’] 

respectively.  

 

2 .  F i r s t ,  we  sha l l  t ake  up  the  appea l  in  ITA No .  700 /Chd/2018 .  In  

th i s  appea l ,  the  a sses see  has  t aken  fo l lowing  g rounds  of  appea l : -  

1. That order passed  u/s 250(6) of the  Income  Tax Act,   

1961   by the Ld. Commissioner of Income Tax 

(Appeals)-3, Ludhiana   is against law and facts on 

the file in as much as she was not justified to 

arbitrarily uphold the' disallowance of Commission 
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paid to various parties at Rs. 3,01,48,514/-. 

 

2. That she further gravely erred in upholding an 

addition of Rs. 18,92,080/-made by the Ld. Assessing 

Officer by resort to provisions of Sec. 68 of the 

Income Tax Act, 1961 on account of unsecured loans 

raised during the year. 

 

3. That the Ld. Commissioner of Income Tax (Appeals) 

was not justified to arbitrarily uphold an addition of 

Rs.  4,82,90,607/- made by the Ld. Assessing Officer 

on account of alleged bogus claim of expenditure. 

 

4. That the Ld. Commissioner of Income Tax (Appeals) 

was not justified to observe that the account books 

were not produced by the assessee during the course 

of assessment proceedings despite a specific recording 

by the Ld. Assessing Officer in the body of the 

assessment order. 
 

3 .  Ground No.1  :  vide  ground  No .1 ,  the  as ses see  has  ag i ta t ed  the  

conf i rma t ion  of  d i sa l lowance  of  expendi ture   amoun t ing  to  Rs .  

3 ,01 ,48 ,514 / -  on  account  of  commiss ion  pa id .  The  b r i e f  f ac t s  re la t ing  

to  the  i s sue  a re  tha t  the  a s ses see  i s  engaged  in  the  bus iness  of  

manuf ac tur ing ,  t rad ing ,  impor t  and  expor t  o f  a l l  k ind  and  tex t i le  and  

t ex t i le  r e l a ted  a r t i c l e s .  Dur ing  the  a s ses sment  p roceed ings  f or  t he  

yea r  under  cons ide ra t ion ,  the  Assess ing  of f ice r  no ted  tha t  a s ses see  

had  debi t ed  Rs .  3 ,01 ,48 ,514 / -  a s  pa ymen t  of  commi ss ion  to  var ious  

pa r t i es  in  the  prof i t  and  los s  accoun t .  On  be ing  a sked  to  exp la in  in  

th i s  re spec t ,  t he  a s sessee  fu rn i shed  the  names  of  pa r t ie s ,  bank  

account s  /  de ta i l s ,  conf i rma t ions  e tc .  I t  was  fu r the r  exp la ined  tha t ,  i n  

f ac t ,  t he  amount  of  commiss ion  was  no t  s epa ra te l y pa id  to  these  

pa r t i es ,  r a the r ,  these  par t i e s  have  deduc ted  the  commiss ion  amoun t  



ITA Nos. 700 & 701/Chd/2018- 

 M/s Kwality Overseas (P) Ltd., Ludhiana .  

 

   3 

 

f rom the  sa l e  b i l l s  i s sued  b y these  pa r t i es .  The  as sessee  c la imed tha t  

t he  pa r t i es  t o  whom commiss ion  was  pa id  were  a l so  the  same  pa r t ie s  

wh ich  genera t ed  b i l l s  fo r  expor t  done  b y the  a ssessee .  No  sepa ra t e  

r emi t tance  has  been  g iven  to  these  f o re ign  par t ies  on  account  of  

commiss ion  pa id .  The  Ld .   Asses s ing  of f ice r ,  however ,  no ted  tha t  the  

commiss ion  was  shown  to  have  been  pa id  to  f ou r  pa r t i e s  bu t  the  

a s ses see  cou ld  produce  the  wr i t ten  agreement  in  r e l a t ion  to  two 

pa r t i es  on l y.  Fu r the r ,  t he  as ses see  had  no t  g iven  an y p roof  of  any 

se rv ices  having  been  r endered  b y the  commiss ion  agen t .   Even  the  

commiss ion  was  pa id  to  the  Bu yer s  themse lves .  Tha t  t he  concep t  of  

commiss ion  paymen t  env isages  pa ymen t  to  th i rd  par t y f or  some 

spec i f i c  se rv ice  r ende red  by tha t  par t y.  However ,  i n  th i s  case  no  th i rd  

pa r t y was  invo lved  but  the  se rv ices  a l l egedl y r endered  has  been  b y 

bu ye r s  themselves .   Fu r the r ,  ac tua l  remi t tance  in  the  a l leged  

commiss ion  paymen t  had  not  been  th rough any bank ing  channel  bu t  

t he  same  was  reduced  f rom the  invo ice  va lue .  He ,  therefo re ,  

d i sa l lowed  the  a fo re sa id  commiss ion  paymen t  and  added  the  same 

in to  the  income  of  t he  as ses see .   

 

4 .  In  appea l ,  t he  Ld .  CIT(A)  conf i rmed  the  addi t ion  so  made  b y the  

Assess ing  of f i ce r .    

 

5 .  We  have  heard  the  r iva l  conten t ions  and  have  gone  th rough  the  

r eco rd .  The  Ld.  Counse l  fo r  t he  a sses see  has  inv i t ed  ou r  a t ten t ion  to  

the  var ious  invo ices  r a i sed  in  re spec t  o f  the  expor t ed  i t ems  and  has  

submi t ted  tha t  t he  a ssessee   had  made  a  to t a l  expor t  sa le s  a t  Rs .  
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32 ,27 ,15 ,957/ -  dur ing  the  yea r  under  cons idera t ion .  To  f ac i l i t a te  such  

expor t  sa le s ,  t he  same  were  done  th rough  fo re ign  bu ye r  agen ts .  The  

fo re ign  buye r s  agen t s  purchased  goods  on  beha l f  o f  fo re ign  bu ye r s  a t  

bes t  p r i ce  and  a t  negot ia t ed  t e rm of  de l ive ry and  pa ymen t  e t c .  f o r  

wh ich  they cha rged  10% commiss ion .  The  Ld .  counse l  i nv i t i ng  our  

a t ten t ion  to  the  sample  invo ice  has  fu r ther  submi t ted  tha t ,  in  f ac t ,  

i nvoice  i s  no t  r a i sed  by the  a s sessee  in  the  name  of  ac tua l  bu ye r  bu t  

i n  the  name  of  agen t  on ly,  where in ,  a  commiss ion  @ 10% of  FOB is  

i t se l f  deduc ted  /  d i scounted  a t  t he  in s t ruc t ion  of  t he  bu ye r  a s  l i s ted  in  

invoice ,  who  ac tua l l y i s  agen t  of  t he  ac tua l  bu ye r .  The  goods  a re  

de l ivered  to  the  ac tua l  bu ye r  /  t h i rd  pa r ty.  He  has  inv i t ed  our  

a t ten t ion  to  the  cop y o f  the  invo ice ,  one  of  wh ich  i s  p laced  a t  page  39  

of  t he  pape r  book,  where in ,  he  has  shown  tha t  t he  name  o f  the  bu ye r  

i s  men t ioned  a s  ‘Ha t ta  For t  T rad ing  LLC’  a t  Dubai  UAE,  whereas ,  t he  

name  of  t he  cons ignee  has  been  men t ioned  as  ‘DALY DAY S .L. ’   a t  

Madr id ,  Spa in  and  in  the  invo ice   i t se l f   i t  ha s  been  men t ioned  as  

‘Agenc y commiss ion  @ 10% of  the  FOB’ .   The re  a re  man y iden t ica l  

b i l l s  wh ich  have  been  p laced  on  the  f i l e .   Fu r ther ,  he  has  a l so  p laced  

r e l i ance  on  the  fore ign  remi t tance  ce r t i f ica t e  f rom the  bank ,  where in ,  

t he  amoun t  pa id  /  deduc ted  a s  commiss ion  has  been  du l y men t ioned .  

The  Ld .   Counse l  has  fu r the r  submi t t ed  tha t  in  o rde r  t o  secu re  the  

pa ymen t  r ea l i za t ion  f rom expor t  sa l es  on  t ime l y b as i s ,  t he  expor t  

i nvoices  a re  i s sued  in  the  name  of  fo re ign  commiss ion  agen t s  s ince  i t  

i s  ver y d i f f icu l t  t o  l oca te  f o re ign  bu ye r s .  In  the  b i l l s ,  t he  f o re ign  

commiss ion  agents  a r e  des igna ted  a s  bu ye r s .  Those  f ore ign  buye r s  

agent s  wou ld  co l l ec t  t he  pa ymen t s  f rom cons ignee  and  a r r ange  to  
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r emi t  t he  pa ymen t s  to  the  expor t e r ’ s  as ses see ’s  bank  a f t e r  deduc t ing  

the  agenc y commiss ion .   Some  samples  copies ,  bank  ce r t i f ica te s  of  

expor t  r ea l i za t ion  were  a l so  submi t ted  to  the  lower  au tho r i t i e s .   

 

6 .  Af t e r  cons ider ing  the  r iva l  conten t ions ,  in  our  v i ew,  no  

d i sa l lowance  of  commiss ion  amount  i s  war ran ted  in  th i s  case .  Though 

the  as ses see  has  booked  the  sa id  amoun t  a s  commiss ion  amoun t ,  

however ,  the  a s ses see  cou ld  convenien t l y have  booked  th i s  amoun t  as  

d i scount  on  sa le s .   As  pe r  t he  case  of  t he  Revenue ,  t he  commiss ion  

has  been  shown  to  be  pa id  to  the  bu ye r s  themse lves ,  wh ich  has  been  

d i scounted  /  booked  in  the  invoices  i t se l f .   Under  the  c i r cums tances ,  

i t  i s  no t  t he  case  of  t he  Revenue  tha t  t he  as ses see  has  r ece ived  an y 

amoun t  more  than  the  b i l l ed  amount  o r  r emi t t ed  sepa ra t e  amount  as  

commiss ion  pa ymen t .   The  as ses see  has  t r i ed  to  demons t r a t e  t he  

ac tua l  me thod  of  t r ansac t ion  done  b y h im.  However ,  t he  f ac t  on  the  

f i l e  i s  t ha t  t he  as ses see  has  no t  pa id  an y sepa ra t e  amoun t  to  any pa r t y  

a s  commiss ion .  The  a s ses see  has  r ea l ized  the  paymen t  of  expor t  sa le s  

wh ich  have  been  r emi t t ed  to  the  a s ses see  b y the  sa id  commiss ion  

agent s  /  bu ye r s  a f t e r  deduc t ion  of  the  commiss ion .  

 

7 .  S ince  the  as ses see  has  no t  c la imed an y pa ymen t  on  account  of  

s epara t e  commiss ion   apar t  f rom the  ac tua l  b i l l  amoun t  r ece ived  b y 

the  a ssessee ,  hence ,  we  do  not  f ind  any ju s t i f i ca t ion  on  the  par t  o f  

t he  lower  au tho r i t i es  f or  t he  impugned  d i sa l lowance  of  commiss ion   

and  the reb y mak ing  the  impugned  add i t ions .  Th is  g round  of  the  
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appea l  o f  t he  asses see  i s  acco rd ing l y a l lowed  in  f avour  of  t he  

a s ses see .   

 

8 .  Ground No.2 :  V ide  g round  No.  2 ,  t he  a s ses see  has  ag i ta t ed  the  

conf i rma t ion  of  add i t ion  of  Rs .  18 ,92 ,080/ -  made  by the  Assess ing  

of f i cer  u / s  68  of  t he  Act  on  accoun t  of  unexp la ined  loans  r a i sed  

du r ing  the  yea r .   

 

9 .  The  b r i e f  f ac t s  re l a t ing  to  the  i s sue  a re  tha t  the  a s ses see  ra i sed  

unsecured  loans  amoun t ing  to  Rs .  18 ,92 ,080 / -  f rom d i f f e ren t  pa r t i es .  

On  be ing  asked  to  exp la in  in  th i s  r e spec t ,  the  asses see  fu rn i shed  

name  of  t he  pa r t ie s ,  t he  amount  of  unsecured  loans  r a i sed  dur ing  the  

yea r  f rom the  respec t ive  pa r t ie s  and  conf i rma t ions .  However ,   t he  

cop ie s  of  t he i r  ITRs  and  bank  s ta t ement s  were  no t  p roduced .  The  

Assess ing  of f i ce r  doub ted  the  genu ineness  of  the  t r ansac t ions  and  

made  the  impugned  add i t ions .  

 

10 .  In  the  f i r s t  appea l  bef ore  the  Ld .  CIT(A) ,  the  as ses see  p roduced  

fu r ther  de t a i l s  l ike  bank  s ta t ement s  and  Income  t ax  r e tu rns .  I t  was  

a l so  s ta ted  tha t  the  loans  were  no t   r a i sed  f rom th i rd   pa r t y bu t  f rom 

the  d i r ec to r  of   the  a ssessee  compan y namel y Sh .  Rakesh  Go ya l  and  

Ms .  Gee ta  Go ya l .  The  Ld .  CIT(A)  ca l l ed  fo r  a  remand  r epor t  i n  th i s  

r e spec t  f rom the  Assess ing  of f i ce r .  However ,  i n  the  remand  repor t  t he  

Assess ing  of f icer  r epor ted  tha t  a s ses see  had  not  p roduced  the  

r e levan t  documen t s  dur ing  the  or ig ina l  a ssessmen t  proceedings .  The  



ITA Nos. 700 & 701/Chd/2018- 

 M/s Kwality Overseas (P) Ltd., Ludhiana .  

 

   7 

 

Ld.  CIT(A)  ac t ing  on  the  r emand r epor t  o f  t he  Assess ing  of f ice r  

conf i rmed the  impugned  addi t ions .  

 

11 .  Bef ore  us ,  t he  Ld .  Counse l  fo r  t he  a s ses see   has  r e l i ed  on  the  

cop y of  the  conf i rma t ion  of  unsecured  loans  f rom the  d i rec to rs ,  

ba lance  shee t  and  audi t  r epor t ,  copie s  of  Income  t ax  re turns  and  cop y 

of  s ta temen t  of  bank  accoun t .  In  ou r  v i ew,  the  above  re l evant  

document s  should  have  been  cons ide red  b y the  Ld .  CIT(A) .   The  f ac t  

on  the  f i l e  i s  t ha t  t he  unsecured  loans  have  been  r a i sed  f rom the  

d i rec to r s  of  t he  compan ies  and  fo r  t he  bus iness  of  the  a sses see .  The  

c red i twor th iness  of  t he  d i r ec tor s  has  been  proved  f rom the  bank  

s t a t emen ts  and  conf i rma t ion  of  t he  accoun ts .  S ince  the  loans  have  

come  f rom the  d i rec to r s  of  t he  a s ses see  compan y,  hence ,  t he re  was  no  

doubt  about  t he  iden t i ty o f  t he  c red i twor th iness  and  genu ineness  of  

t he  c red i to r s .  In  v i ew of  th i s ,  we  do  no t  f ind  any ju s t i f i ca t ion  on  the  

pa r t  o f  the  lower  au tho r i t i e s  i n  mak ing  the  impugned  d i sa l lowance  

and  the  same  i s  acco rd ing l y o rdered  to  be  de l e t ed .     

 

12 .  Ground No.3  :  V ide  g round  No.3 ,   the   a sses see  has  ag i ta t ed  the  

confo rma t ion  of  add i t ion  of  Rs .  4 ,82 ,90 ,607 / -  on  a l leged  bogus  c l a im 

of  expend i tu re  on  e s t ima t ion  bas i s .  The  Assess ing  of f i ce r  d i sa l lowed 

10% of  the  to t a l  expenses  on  accoun t  of  non-p roduct ion  of  books  of  

account .  However ,  t he  case  of  t he  a s sessee  has  been  tha t  account  

books  were  du l y p roduced .  The  Ld .  counse l  has  a l so  inv i t ed  our  

a t ten t ion  to  page  5  of  the  a sses smen t  o rde r ,  where in ,  i n  the  co lumn 3  

a t  Sr .  No.19 ,  i t  ha s  been  spec i f i ca l ly men t ioned  by the  Assess ing  



ITA Nos. 700 & 701/Chd/2018- 

 M/s Kwality Overseas (P) Ltd., Ludhiana .  

 

   8 

 

of f i cer  t ha t  the  counse l  fo r  t he  a sses see  a l so  produced  a l l  t he  books  

of  accoun t  w i th  suppor t ing  purchase  /  s a le  b i l l s  and  o ther  documen ts  

and  a l so  p roduced  a l l  t he  sa l e  b i l l s  o f  s i s te r  conce rn  wi th  whom the  

a s ses see  en te red  in to  t ransac t ions  du r ing  as ses smen t  yea r  2010-11  

wi th  the i r  l edge r  accoun t .  The  Ld.  counse l  has  fu r ther  i nv i ted  our  

a t ten t ion  to  page  13  of  the  impugned  orde r  of  t he  CIT(A) ,  where in ,  

t he  a sses see   even  bef ore  the  Ld .  CIT(A)   has  p l eaded  tha t  as ses see  

was  s t i l l  w i l l ing  to  produce  i t s  books  of  account  t o  avo id  any 

unnecessar y encumbrance .  Even  the  Ld .  Counse l  has  submi t ted  tha t  

even  the  aud i ted  s t a temen t  of  accoun t  was  f i l ed  a long  wi th  the  re turn .  

The  Assess ing  of f i cer  wh i le  making  the  as ses sment  d id  no t  r e j ec t  t he  

books  of  account .   

 

13 .  The  Ld .  DR could  no t  r ebu t  t he  above  conten t ion  ra i sed  b y the  

Ld .   Counse l   fo r  t he  a ssessee .  In  v i ew of  th i s ,  we  do  no t  f ind  an y 

ju s t i f i ca t ion  on  the  par t  o f  the  lower  au thor i t i es  i n  mak ing  the  

impugned  d isa l lowance  and  the  same  i s  acco rd ingly o rde red  to  be  

de le t ed .  

In  the  re su l t ,  th i s  appea l   o f  t he  as ses see  i s  hereby a l lowed.  

 

ITA No .  701 /Chd/2007  

14 .   In  th i s  appea  the  a s ses see  has  ag i ta t ed  the  conf i rma t ion  of  lev y 

of  pena l t y u / s  271(1) (c )  o f  t he  Ac t  in  r espec t  o f  t he  quan tum 

add i t ions  made  as  d i scussed  above  in  ITA  No .  700/Chd /2018  .  S ince  

in  ou r  de t a i led  o rder  a s  d i scussed  above ,  we  have  de le t ed  the  

impugned  add i t ions ,  hence ,  the  ve ry bas i s  f or  which  the  pena l t y was  
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l ev i ed  has  ceased  to  ex i s t .  The refo re ,  the  impugned  pena l t y has  no  

l egs  to  sus ta in ,   and  the  same  i s  acco rd ingl y o rde red  to  be  de l e t ed .   

 

15 .  In  the  re su l t ,  bo th  the  appea l s  of  the  as ses see  a re  he reby 

a l lowed .   

  Order  p ronounced  in  the  Open Cour t  on  11 .12 .2018 

   
  Sd/-       Sd/- 

 

( बी .आर.आर,  कुमार / B.R.R. KUMAR) 

  लेखा सद"य/ Accountant Member 

                 (संजय गग% / SANJAY GARG ) 

�या&यक सद"य /Judicial Member 

 

 

'दनांक/Date:  11.12. 2018 

“आर.के.” 
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5. 3वभागीय  &
त
न7ध, आयकर अपील-य आ7धकरण, च9डीगढ़/ DR, ITAT, 
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6. गाड	 फाईल/ Guard File  

 

आदेशानुसार/ By order, 

 

सहायक पंजीकार/ Assistant 

Registrar 

 


